During the past decade both Spain and Portugal have amended their legislation to add an inadmissibility phase to their asylum procedures. These inadmissibility proceedings follow an accelerated pace and include a broad array of grounds for rejecting applications. Asylum seekers deemed inadmissible under these procedures never receive a hearing on the substance of their claims for protection.
Introduction
Spain and Portugal attract flocks of northern European pensioners, but they do not appear to entice asylum seekers to their shores. Although the Iberian peninsula is closer to regions of conflict and migratory routes than most European Union states, the numbers of asylum seekers registered in Spain and Portugal are far lower than in other member for granting refugee status (the Procedures Directive) 7 limits the grounds for rejecting a claim as inadmissible (1) to situations where the asylum seeker has obtained or should seek protection elsewhere and (2) to circumstances involving repetitive applications. The Spanish and Portuguese inadmissibility procedures dismiss asylum applications on far broader grounds, and therefore contravene the Procedures Directive. The impact of the inadmissibility procedures on potential asylum seekers in Spain and Portugal can hardly be overemphasized. The inadmissibility proceedings, as currently applied, exclude many individuals who may well have a well-founded fear of persecution. The statistics present stark testimony to the magnitude of the problem. In recent years Spain and Portugal have rejected close to three-quarters of all asylum applications as inadmissible. 8 Their inadmissibility procedures bar effective access to protection, and consequently place Spain and Portugal in violation of their international obligations to protect refugees.
International obligations regarding refugees
The 1951 Convention Relating to the Status of Refugees obliges states to refrain from returning refugees to lands where their lives or freedom would be threatened, 9 and defines as refugees those who flee persecution based on race, religion, nationality, membership in a particular social group, or political opinion. 10 The Convention itself does not require state parties to provide asylum to refugees, but many state partiesincluding Spain and Portugal -have enacted legislation that relies on the Convention definition in determining when to grant asylum.
European institutions and conventions have refined principles of refugee protection and are beginning to harmonize these obligations. The European Union (EU) has recently embarked on developing a joint asylum policy, which will impose new obligations on Spain, Portugal and the 7 Amended proposal for a Council Directive on minimum standards on procedures in Member States for granting and withdrawing refugee status. Council Document 14203/04, Asile 64, 9 Nov.
(Procedures Directive).
8 Some 66% (4960 of 7 533) of the asylum seekers were rejected as inadmissible in 2000; 72% Magyellen Fulerton other member states."i Specifically, the EU has adopted directives setting forth standards for providing protection to those fleeing persecution and other serious harm 12 as well as a system for identifying large-scale population displacements that result in the need for temporary asylum.' Further, an EU regulation has delineated the criteria for determining which of the member states is responsible for assessing an asylum application, 14 and currently the EU has reached a political agreement to enact the Procedures Directive, which will establish minimum standards for asylum procedures. 1 5 The Procedures Directive as currently drafted should force a revision of the Spanish and Portuguese inadmissibility procedures.
The United Nations High Commissioner for Refugees (UNHCR) has long articulated benchmarks for fair asylum procedures: those seeking asylum must receive a complete personal interview, must have a chance to present their claims to a neutral, qualified decision-maker, must have access to competent interpreters, and must be able to consult with legal representatives and advocates as they prepare their applications. 16 In partial fulfillment of these benchmarks, the proposed Procedures Directive requires that member states provide each applicant for asylum access to the member state's asylum procedure, 1 7 an appropriate examination of his or her claim, 18 and the opportunity for a personal interview.
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A member state must also provide each applicant with the right to consult a legal advisor in an effective manner. z0 The Procedures Directive would also provide asylum seekers the right to an interpreter, the right to consult with the UNHCR, 2 2 the right to remain in the member state The proposed Procedures Directive has been criticized by nongovernmental organizations and others as insufficiently protective of asylum seekers, 24 but in Spain and Portugal it should enhance their rights because it restricts denials for inadmissibility to two bases: situations where another state has or should provide protection to the asylum applicant and repetitive submissions of the same claim.
2 5 Only these grounds justify diverting cases from the refugee status determination procedure. While the Procedures Directive allows some claims to be dismissed as unfounded, such a dismissal may occur only after the determining authority has examined the application on the merits in light of the substantive standards requiring international protection set forth in the Qualifications Directive. The proposed Procedures Directive also permits a member state to accelerate or prioritize certain procedures, 27 but it requires the member state to provide each applicant access to the asylum procedure itself 2 8 and an impartial examination of his or her individual request for protection. 29 Under the proposed Procedures Directive, member states must apply the international refugee definition in a 'full and inclusive' manner and ensure that 'nobody is sent back to persecution'. non-political crime before arriving in the state where he or she has requested asylum. 32 The Committee of Ministers of the Council of Europe emphasized that these types of issues, which feature prominently in the inadmissibility procedures in Spain and Portugal, must be decided within the regular refugee status determination procedure.
Other international agreements protect individuals from being returned to countries where they would face persecution, inhuman or degrading treatment, or torture. 3To carry out these provisions, states must afford applicants full and fair hearings concerning the threats of harm they face if returned home. The current Spanish and Portuguese inadmissibility procedures undercut these guarantees against refoulement by authorizing examiners to rely on multiple disqualifying grounds to reject an asylum seeker before considering the substance of an asylum claim. Moreover, the accelerated inadmissibility procedures often require officials to decide complex matters concerning events in distant cultures, which magnifies the risk that an individual might be returned to persecution, torture, or other inhuman treatment. As currently applied, the Spanish and Portuguese inadmissibility proceedings violate international legal obligations.
Spanish asylum law
The role that inadmissibility proceedings have in the Spanish asylum system can only be understood in light of Spain's emergence from dictatorship and political isolation and its relatively recent development of asylum law. Prior to the 1980s, Spain had neither an immigration law nor an asylum law.
34 During Franco's rule from 1939 until 1975 there were no legislative standards applicable to immigration. Non-citizens could be granted residence permits and work authorization by the executive, but those rejected had no recourse to courts. 35 It was a period of near absolute administrative discretion. The legislation distinguished between (1) asylum, 4 6 an individual's right to seek protection in Spanish territory, and (2) refugee status, 4 7 the legal condition available to those who meet the criteria set forth in the 1951 Refugee Convention. The implementing regulation amplified the bifurcation between asylum and refugee status, 48 and the practice that developed accorded more rights to those granted asylum than to those recognized as refugees. Further, asylum, which had been envisioned as discretionary, 4 9 was, in effect, automatically conceded to those who fit within its broad ambit. 50 In contrast, refugee status, which had been devised as a declaration of the rights of those protected by international refugee law, was less frequently granted.
5 ' Moreover, in an example of unintended consequences, the new system encouraged both refugees and non-refugees to use the asylum process as a means of immigrating to Spain. 52 Filing an application for asylum brought with it both the right to enter Spain, 5 3 and the right to remain there during the entire length of the proceeding. 54 Because Spain had periodic amnesties, which allowed those who had been living in the country for a certain period of time to obtain residence permits, 55 the 45 Art. 3, Law 5/1984 (protecting those persecuted due to their race, origin, religion, political opinion or activity, or membership in a particular social group, or due to the commission of crimes to obtain the recognition of rights and fundamental liberties protected by the Spanish legal system or to fight against non-democratic systems; or when justified for humanitarian reasons asylum process was a magnet for many -whether persecuted or notwho wished to regularize their status in Spain.
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In the early 1990s this generous system was challenged. Spain had seen its numbers of asylum applications increase from 1 000 in 1984 to more than 12000 in 1993.
5 Spain had completed its first five years of membership in the European Union, and had joined the Schengen Convention, 58 which committed its member states to reinforce external borders while simultaneously suppressing checks at internal borders. In light of these circumstances, Spain enacted its second round of asylum legislation. This time discouraging abuse of the asylum system was an important objective.
The 1994 Act
The 1994 Refugee and Asylum Act 5 9 made two thoroughgoing changes, one substantive and one procedural. Substantively, it deleted the distinction between refugee status and asylum, 60 and procedurally, it added a preliminary phase, the inadmissibility procedure, to the refugee status determinations.
6 1 This procedural revision revolutionized the asylum system by establishing multiple bases for precluding asylum seekers from the full asylum procedure. The legislation specifies six bases of inadmissibility, some of which include several alternative grounds. 
The current procedure
The 1994 legislation, as amplified by the detailed implementing regulation adopted in 1995, envisions a three-tiered system: (1) a centralized executive office within the Ministry of Interior examines asylum applications for inadmissibility; (2) a committee of representatives from different ministries reviews the merits of applications that have survived the inadmissibility phase and recommends which should be granted asylum by the Minister of Interior; who invariably adopts the recommendation, and (3) judicial review by the National Administrative Court. The central authority, the Office of Asylum and Refugees (OAR), employs a staff of interviewers to elicit information from asylum seekers and a cadre of 64 asylum officers to examine asylum applications. OAR also employs interpreters, social workers, and other administrative personnel.
6 5 One unit of OAR employees performs the inadmissibility screening; a second group within OAR reviews the persecution claims of those applicants who have passed through inadmissibility phase and prepares reports on each applicant. 66 The Inter Ministerial Eligibility Commission (CIAR) contains representatives from the Ministry of Foreign Affairs, the Ministry ofJustice, the Ministry of the Interior, the Ministry of Labor, and the 2002) (transcript of interview on file with author). 66 Ibid.
Ministry of Social Services Affairs. 67 CIAR meets monthly to review the reports that OAR prepares on individual cases. 68 The Office of the United Nations High Commissioner for Refugees (UNHCR) in Spain sends a non-voting representative to the CIAR meetings to present the UNHCR perspective on the applications under consideration. 69 The CIAR recommends a decision to the Minister of the Interior, who issues the final administrative decision. 70 Any asylum seeker whose application is rejected may file an appeal with the National Administrative Court in Madrid
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This outline of the substantive legal standards and institutional framework conveys little of the reality of the asylum procedure, however. During the past few years over seventy per cent of those seeking asylum have been rejected at the inadmissibility phase. 72 In these cases, neither the OAR asylum officers, the CIAR members, nor the Minister of the Interior reviewed evidence of persecution, and the courts rarely became involved. Thus, the inadmissibility examination was the only hearing most applicants for asylum received.
The application process
An asylum seeker in Spain initiates the asylum process by contacting the government and scheduling an interview. 73 The asylum seeker answers In Madrid, where a majority of asylum claims are lodged, the OAR maintains a toll-free telephone number and OAR personnel set appointments for the initial interview during the telephone call. In Madrid OAR personnel interview the asylum applicant; elsewhere, a police officer typically questions posed by the interviewer 74 concerning personal data, travel routes, and details of his or her asylum claim. These responses become the formal application for asylum. 75 At the interview the applicant receives written information (translated into multiple languages) concerning the Spanish asylum process and the governmental and non governmental organizations that provide legal assistance, 76 and the interviewer should inform the applicant that he or she may submit further supporting .... 77 information within ten days.
Although an asylum seeker can bring a lawyer to the interview, 7most do not. 79 An interviewer does not evaluate the claim, but passes it on to an OAR inadmissibility examiner, 80 who has two months to study it, evaluate the claim for asylum, seek additional information, and provide a written recommendation on the case. 8 1 The OAR examiner scrutinizes the report of the interviewer and any supporting documents to determine if any of the inadmissibility grounds set forth in the 1994 legislation are present.
8 2 In a majority of cases, the examiner concludes that the asylum is inadmissible because it fails to present grounds for granting refugee status or because it contains manifestly false or implausible allegations. If an examiner concludes that a claim is inadmissible, the examiner notifies the Spanish office of the UNHCR. 84 A UNHCR attorney has ten days to visit the OAR office, review the file, and make a written recommendation. 85 The UNHCR has the right to interview the asylum seeker in person or by telephone, but rarely does. From the UNHCR's does the interview and the interviews are then forwarded to OAR in Madrid to the examiners who make the inadmissibility decisions. Blanes, n. 65 above.
14 Art. 4.1, Law 9/1994, and Art. 8.4, Implementing Regulation, specify that asylum seekers have the right to an interpreter. OAR maintains interpreters who speak several of the languages, such as English, French, and Russian, most commonly used by asylum seekers in Spain. Blanes, n. 65 above. Garcia, n. 71 above. In contrast to the practice in the U.S., an asylum seeker does not fill in a form that essentially provides applicants with a checklist of reasons for seeking asylum.
16 Art. 5.1-5.2, Implementing Regulation. The OAR prints informational brochures in eight or nine languages. Garcia, n. 71 above.
77 Art. 25.1, Implementing Regulation. Those who obtain lawyers often submit additional documents throughout the procedure, which are generally accepted. Garcia, n. 71 above. 78 Art. 4.1, Law 9/1994; Art 8.4, Implementing Regulation. 79 Blanes, n. 65 above.
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The examiners specialize by geographical regions. E.g., in the spring of 2002, two examiners focused on asylum applications from Colombia, one on Africa, except for Algeria and Sierra Leone, one on Algeria, Sierra Leone, and Romania, and one on other countries throughout the world. At that time two of the five examiners and the chief of the section had a university law degree. Ibid. perspective, the inadmissibility phase should only winnow out claims with no conceivable grounds for asylum; if further questions of the applicant are necessary, that, in itself, should be sufficient to prevent dismissal at the inadmissibility phase. 8 6 If the UNHCR disagrees with the OAR examiner's conclusion of inadmissibility, the Chief of the OAR Inadmissibility Section reviews the conflicting recommendations and decides whether the claim is inadmissible.
8 7 An asylum seeker rejected as inadmissible, no matter the UNHCR's position, can appeal the OAR's decision only to the National Administrative Court.
8 8 The applicant has no right to seek administrative review by CIAR, which is charged with evaluating the need for asylum.
8 9 Nor can a rejected asylum seeker seek administrative review by the Minister of the Interior.
The inadmissibilioy procedure at the border
A majority of asylum seekers in Spain file applications at the central OAR unit in Madrid. 90 The small minority who seek asylum at the border face an even more truncated inadmissibility procedure that is completed within seventy-two hours, rather than sixty days. In theory, this process applies at all borders, but in fact is reserved for major airports 9 1 and, on occasion, Spanish sea ports when stowaways on commercial ships seek asylum.
92 Spanish officials, however, do not apply the truncated inadmissibility procedure to passengers who arrive on the coast in small unscheduled crafts, colloquially known as pateras. 93 An asylum seeker who lands clandestinely aboard a patera is subject to the routine sixty day inadmissibility proceeding. 91 Garcia, n. 71 above. Art. 5.7, Act 9/1994 requires asylum seekers to remain in adequate premises at the border until the authorities decide on the admissibility of their claims. Such premises exist at the main international airports; the great majority of airport applications occur at the Madrid Airport at Barajas; others at the Las Palmas Airport in the Canary Islands and at the Barcelona Airport. 2003 ECRE Report, n. 71 above.
9 The applicants are typically confined to the ship that brought them to Spain while the truncated border procedure runs its course. Garcia, n. 71 above. 93 2003 ECRE Report, n. 71 above. 94 Garcia, n. 71 above.
An asylum seeker who requests protection at a port of entry is assigned a lawyer, who comes to the airport to meet the applicant. Although refugee support organizations have lawyers available to assist asylum seekers at ports of entry, OAR prohibits these lawyers from speaking with an asylum seeker, unless the asylum seeker has requested assistance from that specific legal organization. 95 Instead, most asylum seekers meet with an 'on call' attorney provided by the local bar association who generally is not an expert in immigration or asylum matters. An OAR examiner interviews the applicant at the airport, 97 evaluates the case, and prepares a recommendation. The examiner then provides a copy of the interview summary to the UNHCR representative in Madrid.
98 A UNHCR attorney reviews the OAR notes, considers the circumstances, and notifies OAR of the UNHCR view of the applicant's inadmissibility, 9 9 which the Chief of the Inadmissibility Section considers,' 00 before issuing a recommendation to the Minister of Interior.' 0 1
The Minister must decide whether the asylum seeker is inadmissible to the regular asylum procedure within seventy-two hours of the request for asylum. 0 2 If the decision is not made within this time, the applicant is permitted to enter Spain to await the government's decision on whether he or she is inadmissible to the asylum procedure. 1 0 3 Those who clear the inadmissibility hurdle are allowed to enter Spain in order to have access to the regular asylum procedure. The Colegio de Abogados [bar association] arranges a schedule with different lawyers who are responsible for responding on particular days and provides some training; the lawyers are not experts in immigration or asylum matters. This is similar to the Spanish system for providing legal counsel to those accused of a crime. Blanes, n. 65 above. 97 The OAR examiners, not the interviewing team, go to the airport to do the interviews. Walliser, n.95 above.
98 Art. 20.1 (a), Implementing Regulation. The UNHCR has the option to interview the asylum seeker and issue a recommendation within 24 hours. The UNHCR rarely interviews the asylum seeker for the reasons mentioned earlier, text at n. 86 above.
99 Garcia, n. 71 above. to Blanes, n. 65 above. The OAR usually waits for the UNHCR recommendation before deciding the airport cases, 2003 ECRE Report, n. 71 above; Garcia, n. 71 above. 0 1 Technically, the decision is made by the Secretary of State for Foreigners and Migration, after a recommendation from the Secretary General of the OAR, who has received a recommendation from the head of the Inadmissibility Division. Blanes, n. 65 above. 102 Art. 20.1 (b), Implementing Regulation.
103 If the inadmissibility decision is not made within 4 days, the applicant is allowed to enter the regular determination procedure. Art. 5.7, Law 9/1994; Art. 20.2, Implementing Regulation. Further, the Implementing Regulation, Art 20.1(b) limits the stay at the border to 72 hours in order to avoid any possible conflict with art. 17.2 ofthe Spanish Constitution, which limits detention to 72 hours. If the OAR cannot make a decision within 72 hours, the asylum seeker is allowed to enter Spain and the OAR then uses the fourth day to finish the inadmissibility process. Blanes, n. 65 above.
Most applicants are rejected at ports of entry and are not allowed to enter Spain. An asylum seeker rejected as inadmissible at the border has twenty-four hours to request reconsideration 1 0 4 by the head of the Inadmissibility Division, the same official who made the original determination.
1 0 5 This decision on reconsideration is due within forty-eight hours.
1 0 6 An applicant rejected upon reconsideration may appeal to court, but like rejected applicants under the sixty day inadmissibility procedure, he or she has no administrative appeal to CIAR or the Minister of the Interior. 1 0 7 Pending judicial review, a rejected applicant remains at the border and can be expelled during the appeal unless he or she seeks and is granted a stay of removal by the court. 10 8 Anyone remaining at the airport is considered to be legally outside of Spanish territory, and can easily be removed if the court does not grant emergency relief. Only those found inadmissible at the border by OAR who receive a contrary recommendation by UNHCR are permitted to enter Spain while they seek judicial review of the government's inadmissibility determination.
Portuguese asylum law
Portugal, too, endured isolation under a lengthy dictatorship in the second half of the twentieth century, under Salazar from 1932 to 1968, followed by Caetano until 1974.109 The 1976 Constitution recognized both the decades of dictatorship and the aftershocks of decolonization in Africa by enshrining a right to asylum for 'aliens and stateless persons persecuted as a result of their activities on behalf of democracy, national 104 Art. 5.7, Law 9/1994; Art. 21.1, Implementing Regulation. 105 Blanes, n. 65 above. 106 Art. 5.7, Law 9/1994; Art. 21.1(b), Implementing Regulation. The UNHCR receives a copy of all requests for re-examination and assigns a different lawyer to examine the new request. If this review leads the UNHCR to conclude that the applicant's claim should be admitted to the regular asylum procedure, then the asylum seeker is allowed to enter Spain in order to seek judicial review of the admissibility decision, but not a review of the merits of the claim. Garcia, n. 71 above. Asylum seekers who do not file judicial appeals within two months will be expelled. Art. 39.2, Implementing Regulation. In effect, a positive recommendation by the UNHCR at the re-examination stage is equivalent to a grant of suspensive effect, and the OAR provides these asylum seekers with documents that authorize them to remain in Spain during the pendency of the court proceeding. Blanes, n. 65 above.
17 Art. 21 .1, Law 9/1994; Art. 39.1, Implementing Regulation.
1 Blanes, n. 65 above. The court grants a relatively high percentage of the requests for suspensive effect filed by asylum seekers held at the airport. Garcia, n. 71 above. added significant new restrictions: asylum could be denied based on safe country of origin, transit through safe third countries, and accelerated procedures for manifestly unfounded claims. 122 The 1993 innovations appeared to be effective in discouraging asylum applications; the number of asylum seekers dropped from 2 100 in 1993 to 270 in 1996.123
The 1998 Asylum Law
Portugal enacted its current Asylum Law in 1998,124 several years after Spain had substantially revised its asylum system. The Portuguese modeled their new approach on the Spanish legislation; one of its most important features is the preliminary inadmissibility proceeding. 125 The 1998 Portuguese legislation specifies multiple justifications for deeming an asylum claim inadmissible.
The petition shall not be admitted ... (e) The applicant had been subject to expulsion from national territory.
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2. For the purposes of paragraph (a), it shall be considered as circumstantial evidence that the asylum petition is clearly fraudulent or that it constitutes an abusive usage of the asylum proceeding namely when the applicant:
(a) Bases upon and justifies his or her request with evidence emerging from false or forged documents, when questioned about them declares that they are authentic, deliberately and in bad faith renders false statements related which must be completed within twenty days. 134 As in Spain, an official of the central office examines the asylum claim for inadmissibility grounds, which are broader and more numerous under Portuguese law. 1 35 If the SEF concludes that none of the inadmissibility grounds is applicable, the asylum claim proceeds to the regular asylum procedure.
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If the SEF rejects an asylum claim as inadmissible, it must notify the Portuguese Refugee Council and the UNHCR 137 as well as the asylum seeker and allow the rejected applicant ten days to leave Portugal.1 38 The applicant may file a request for administrative reconsideration within five days with the National Commissioner for Refugees, 139 who must review the request within forty-eight hours. 1 40 This review automatically tolls the running of the ten day period to leave.
14 1 If the National Commissioner affirms SEF's rejection of the application as inadmissible, the rejected asylum seeker can appeal to the Administrative Court.
14 2 This appeal, however, lacks suspensive effect. 14 3
The inadmissibility proceeding at the border
An asylum seeker stopped at the border in Portugal also faces an accelerated and truncated inadmissibility proceeding. The SEF receives the applicant's claim and sends a report immediately to the Portuguese Refugee Council and the UNHCR office, which have forty-eight hours to interview the asylum seeker and prepare a written opinion. "4 Meanwhile, the SEF staff reviews the claim for inadmissibility grounds and, 134 Art. 14.1, Law 15/1998. 135 Several of the Portuguese bases for inadmissibility are flagrantly indeterminate: an applicant who has acted contrary to Portugal's fundamental interests or sovereignty is inadmissible, Art. 3(l)(a), as is an applicant who is a danger or threat to internal or external safety or to public order, Art. 3(2). 136 The SEF staff then has sixty days, which can be extended by another sixty days, to investigate the merits of the case and reach a decision. During this time the Portuguese Refugee Council and the UNHCR may submit information and reports pertinent to each application. After completing its examination, the SEF sends a written report to the National Commissioner for Refugees. Art. 22. The Commissioner's staff then has ten days to prepare a proposed resolution, to receive and respond to submissions by the Portuguese Refugee Council, the UNHCR, and the applicant. Art. 23. All have five days to file their responses. The Commissioner's office has five more days to consider its proposal in light of the new comments, and must then submit a proposed resolution to the Minister of the Interior, who has eight days to issue a decision on asylum. A successful applicant is allowed to enter Portugal. An asylum seeker whose claim is not decided within five days is also allowed to enter Portugal to begin the phase of the asylum procedure that examines the merits of claims. 1 46 An applicant who is declared inadmissible may file a request within twenty-four hours for an administrative reappraisal by the National Commissioner for Refugees, who has twenty-four hours to respond.
14 7 During that period the Portuguese Refugee Council and the UNHCR can add written submissions. 48 If the National Commissioner does not issue a decision within twenty-four hours, the asylum seeker is admitted to the refugee status determination procedure in Portugal. 149 Otherwise, a disappointed asylum seeker must remain at the border if he or she wishes to appeal the adverse decision by the Commissioner to the courts. 
The iniquity of the inadmissibility procedures
The current inadmissibility proceedings in Spain and Portugal distort their asylum procedures, impair the systems' ability to reach accurate decisions, and risk returning individuals to face persecution. As a consequence, the current inadmissibility procedures impede Spain's and Portugal's implementation of their obligations under the refugee convention and human rights agreements. Moreover, these inadmissibility procedures run afoul of the Procedures Directive, soon to come into effect.
The scope of the inadmissibility procedure
Preliminary procedures can be appropriate so long as the focus is not on the substance of the claim, but rather on ascertaining state responsibility for hearing the asylum request.151 This might be a state where the individual had already found protection or it might be a state the asylum seeker passed through en route.
15 2 These inquiries require individualized determinations about the accessibility and effectiveness of protection in The proposed Procedures Directive essentially ratifies this approach. It provides that states may conclude that asylum applications are inadmissible to the asylum procedure in the following situations:
* the Dublin II Council Regulation assigns responsibility to another state * another state has already granted refugee status * another state has offered protection as a first country of asylum * another state previously entered by the applicant will provide access to its asylum procedure and protection against refoulement. * another state has offered protection equivalent to refugee status " the asylum application is identical to one previously rejected after a final decision.
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These provisions limit inadmissibility grounds to two categories: (1) circumstances in which another state already has reviewed the applicant's need for protection or should be responsible for assessing the asylum claim, and (2) circumstances in which review is precluded because the claim has already received full consideration. As discussed below, certain of the inadmissibility grounds recognized by Spanish and Portuguese law will pass muster under EU law; the majority of the inadmissibility decisions, however, will not comply with the Procedures Directive.
Identifing unfounded or abusive claims
Both Spain and Portugal view decisions concerning the fitness of the claim and the reliability of the supporting evidence as threshold matters that must be determined in the preliminary proceeding. Under Spanish law inadmissibility grounds include (1) asylum requests that do not explicitly invoke criteria that define refugee status, 156 and (2) requests based on false, implausible, or outdated information concerning the need for protection. 1 5 7 Analogous measures in Portuguese law provide that claims assessing the substance of the asylum claim and the factual determinations relevant to assessing which state should assume responsibility for examining the asylum claim. 153 Ibid., paras. 10-11, 13-15. 154 Indeed, the Dublin II Regulation criteria make clear that the nature of the persecution alleged and the quantity of proof available are not factors to be considered. Art. 3-15, Dublin 1I, n. 14 above. 155 Art. 25, Procedures Directive, n.7 above. The Proposed Directive would also encompass asylum requests submitted by (1) applicants for protection equivalent to refugee status who are permitted to remain pending the decision on protection, Art. 25.2 (e), and (2) applicants' dependents who had earlier consented to include their cases in applications made on their behalf, so long as no facts had emerged that later justified separate applications. Art. are inadmissible if they obviously do not meet the Geneva Convention criteria, are unfounded, or constitute an abuse of the asylum process.
15 8
These grounds, authorized neither by international practice nor by the proposed Procedures Directive, result in the majority of the negative inadmissibility decisions.
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Asylum seekers who have no valid claim to refugee status under the prescribed legal criteria can impose a serious burden on states, which can interfere with the rights of those who have substantial grounds for asylum.1 60 The international community has recognized that states need the ability to address problems engendered by unfounded or implausible asylum claims, but these matters should not be resolved in preliminary inadmissibility proceedings. To achieve reliable decisions concerning the need for international protection, states must provide adequate resources and time for applicants to assert their claims coherently.
The inadmissibility phase proceeds so rapidly that it is almost impossible for an applicant to obtain legal assistance and to develop and present compelling evidence of the need for protection. Although Spanish law provides that asylum seekers have the right to legal assistance, most applicants do not consult lawyers. Even though for most asylum seekers the initial screening interview is the only meeting they have in which they can attempt to present a convincing need for protection, most come without a lawyer, and, more significantly, prior to the interview do not consult a lawyer. 161 Moreover, mere consultation with an advocate is not a panacea. Knowledgeable lawyers or counselors need time to gain the confidence of the applicants and to gather supporting information to substantiate an asylum request. The pace of the inadmissibility procedure does not allow this. Although asylum seekers who arrive at Spanish airports do in almost all instances meet with a lawyer, the rotation system established by the local bar associations frequently results in lawyers on duty who are inexperienced in asylum law. At best, the level of legal representation is uneven.
Compounding the lack of effective access to legal assistance is the accelerated pace of the inadmissibility proceeding. The schedule does not accommodate the time an applicant may need to decipher Spanish and Portuguese legal procedures and to decode the social expectations. Nor does it recognize that leaving one's homeland is traumatic. Trying to survive on one's own in a different culture is wearying. Overcoming fear, depression, and traumatic stress takes emotional resilience and does not occur instantaneously. Some might argue that despite these difficulties it is unnecessary to allow a claimant to enter the asylum procedure if he or she fails even to mention the refugee criteria. This is too harsh a standard to apply to individuals who come from distant lands with different cultures and frequently are presenting their claims in a foreign language. Speaking in a second or third language will often result in the use of a limited vocabulary and a rudimentary explanation of a situation. Speaking through an interpreter can exacerbate the problem. Yet, officials, particularly in Spain, reject many claims because they conclude that applicants are not worthy of protection if they fail to say plainly that they have suffered or fear they will suffer persecution on account of a specified ground. 1
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Expecting a straightforward recital of persecution or a stark demand for asylum, while understandable by the voluble and highly expressive standards of Spanish and Portuguese discourse, betrays a cultural bias that disadvantages people from some societies. Moreover, this expectation is likely to have a disproportionately negative impact on women, many of whom may have had less experience in leading public lives. While male applicants also are often hesitant to tell a full history at an initial interview, matters of sexual violation and issues of family honor may well be impossible for many women to recount during the first meeting.
In addition, some asylum seekers consider it wise to be circumspect about criticizing their government in their first interview in a government office. Other examples of cultural barriers are easy to imagine. The humanitarian and legal obligation to provide protection should not turn on the applicant's omission of specific phrases. Moreover, as EU law has expanded to include notions of subsidiary protection 163 as well as refugee status, it is unlawful to reject a claim solely because it omits refugee criteria.
Claims that invoke the protection vocabulary but include false or implausible allegations are also rejected as inadmissible. 164 This, too, should be impermissible prior to a comprehensive review of the substance of the claim. It is no small matter to decide whether asylum seekers who have arrived from far away, and often remote, locations have included assertions that are not believable. Such decisions involve complex credibility determinations as well as up to date information about country conditions and situations that may be rapidly evolving.
Furthermore, false allegations sometimes appear because asylum seekers rely on unscrupulous individuals who require their charges to deny where they have traveled and other things they have experienced. The desperation that impels individuals to put their fates in the hands of those who traffic in human beings should not be underestimated. Rejection because a preliminary examination concludes that the application contains some false or implausible information or allegations is unwarranted.
In addition, the application of this standard disproportionately disadvantages asylum seekers who are not well-educated, articulate, and knowledgeable. Political, racial, religious, and social oppression frequently threatens less knowledgeable and uneducated people. That they repeat incorrect facts or exaggerate should not disqualify them from protection.
Similarly, concluding that an asylum applicant has relied on false or forged documents should not be a legitimate basis for inadmissibility. 1 65 These might sound like straightforward evidentiary matters, but they can be extremely complicated. A sophisticated and often time-consuming forensic system is necessary to identify reliably the inauthenticity of documents from far away countries that may have decentralized government authorities. Moreover, even if documents are established to be false, their use is not, in itself, dispositive, though they are relevant in light of all the circumstances of the case.
16 6 The asylum seeker may have believed them to be authentic, or forged documents may have been the only realistic manner of leaving a life-threatening situation. Implausible assertions and false or forged documents pose complex issues and should not be assessed in a preliminary proceeding.
Implausible allegations and false documents need not be ignored. Indeed, international principles have developed in response to applications that are not related to the criteria for obtaining protection or that are obviously fraudulent. 167 These can be reviewed expeditiously, without a full examination at every stage of the proceeding. 168 There must be a complete personal interview by a qualified official, however, even if the appellate rights are curtailed.' 6 9 Due to the grave risks that can accompany erroneous rejection of an asylum seeker, the special proceedings must include safeguards that accommodate the logistical and cultural barriers that asylum seekers face in presenting their claims for protection.
The proposed Procedures Directive does not allow states to reject claims as unfounded or implausible in an inadmissibility proceeding. It provides that states may prioritize or accelerate procedures in a large number of circumstances, both positive and negative, 170 but these applications are not diverted from procedures that assess the merits of the claim. For example, officials may accelerate or prioritize applications they are likely to conclude are well founded,' 17 1 as well as applications they think clearly do not qualify for protection. 1 72 They can also prioritize or accelerate applications that contain inconsistent, contradictory, or unlikely representations that make the claim clearly unconvincing, 173 and applications that present false and misleading information. 1 74 All accelerated or prioritized proceedings, however, must comply with the basic safeguards outlined in the Directive. Applicants must have access to the asylum procedure, 175 must have an impartial examination of their individual requests for protection, 176 and in most instances must have a personal interview that permits them to present their grounds for asylum in a comprehensive manner.177
The Spanish and Portuguese asylum laws do not merely accelerate or prioritize disfavored applications, but rather divert them altogether from the asylum procedure. As a result, these inadmissibility procedures cut too wide a swath and improperly eliminate claims that merely appear weak without ever affording a review of the merits.
Identiing grounds for exclusion
The Spanish and Portuguese procedures also reject as inadmissible applicants who fear persecution but have been accused of conduct that, if true, would preclude refugee status. Spain expressly converts the exclusion grounds found in the 1951 Refugee Convention into bars that prevent applicants from admission to the asylum procedure. Specifically, inadmissibility grounds include the following: * assertions that the applicant has committed a serious non-political crime outside Spain prior to admission to Spain safety afforded via the safe third country principle are hotly disputed issues that are beyond the scope of the current analysis. Generally, though, it is clear that inquiry into another state's responsibility involves factual determinations about matters other than the merits of the request for protection. In this regard, these inadmissibility provisions raise threshold venue issues and they will likely survive the entry into force of the Procedures Directive.
Precluding identical claims
Spanish law rejects as inadmissible asylum claims that repeat requests already rejected by Spain, unless a change of circumstances would warrant reconsideration. 1 9 Portuguese law does not categorize repeat applications as inadmissible.
The Procedures Directive expressly permits previously decided cases to be rejected as inadmissible.' 9 1 This approach expands inadmissibility beyond venue concerns in an effort to preclude repetitive filings based on identical facts. Rather than the appropriate allocation of asylum allocation, consistency, as well as efficiency, is at stake here. Nonetheless, this preclusion ground is similar to the venue concerns discussed earlier in that both require examination of matters other than the substance of the claim. The Spanish inadmissibility provision concerning repetitive applications is broader than the standard prescribed in the proposed Procedures Directive, which limits preclusion to identical applications that have already resulted in a final decision. If modified to incorporate these limitations, this specific Spanish inadmissibility ground should comply with the new EU law.
Conclusion
The inadmissibility proceeding added to the asylum laws in Spain and Portugal during the past decade may have been motivated by the goal of quickly eliminating meritless claims so the government could devote more resources to applicants with good reasons to seek protection. This preliminary inadmissibility phase, however, has been assigned more functions than it legitimately can undertake. Ascertaining state responsibility for evaluating the asylum application at the inadmissibility phase is appropriate, but it is improper to use a preliminary proceeding to assess the implausibility and strength of a claim and to evaluate whether the applicant's personal conduct may preclude a grant of asylum. The expansive inadmissibility grounds in Spain and Portugal fly in the face 90 Art. 5.6(c), Law 9/1994. 191 Art. 25.2 (f), Procedures Directive, n. 7 above.
